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Paul R. Hitchcock.
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Attorney, Gregory G. Katsas, Deputy Assgant Attorney
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Counsd, United States Department of Transportation, and Paul
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2

G. Paul Moates and Terence M. Hynes were on the response
of amicus curiae Norfolk Southern Ralway Company in support
of the gppdllant.

Edward E. Schwab, Deputy Attorney Generd, Office of
Attorney General for the Didrict of Columbia, argued the cause
for appellees Anthony A. Williams & d. With him on the
opposition were Robert J. Spagnoletti, Attorney Generd, and
Mary L. Wilson, Assstant Attorney Generdl.

James R. Wrathall argued the cause for appellee Sierra Club.
With him on the opposition were Brian Boynton and James B.
Dougherty.

Beforee HENDERSON, RaNDoLPH and RoBerTs, Circuit
Judges.

Opinion for the court filed PEr CURIAM.
Concurring opinion filed by Circuit Judge HENDERSON.

Per CuriaM: The Didrict of Columbia City Council (D.C.
Council) has passed an ordinance, the Terrorism Prevertion in
Hazardous Materids Transportation Emergency Act of 2005
(D.C. Act), banning dl shipments by rail or truck of certain
hazardous materids within 2.2 miles of the United States
Capitol. CSX Transportation, Inc. (CSXT) has filed an
emergency motion seeking reversa of the didrict court’s denid
of a prdiminary injunction against enforcement of the D.C. Act.
Because we conclude that CSXT has stidfied the standards for
a prdiminary injunction, we reverse the didrict court and
remand with direction to the district court to enter a preliminary
injunction.

l.

The D.C. Council passed the D.C. Act on February 1, 2005 in
an effort to reduce the risk of a terrorist attack on shipments of
hazardous materids near the United States Capitol. Mayor
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Anthony Williams dgned the D.C. Act on February 15, 2005.
The D.C. Act prohibits the shipment by ral or truck of
hazardous materials in specified categories, including
explosves, flanmabdle gases, poisonous gases and other
poisonous materids (Banned Materids), within 2.2 miles of the
United States Capitol Buildng (Capitol Excuson Zone)
without a permit from the D.C. Depatment of Transportation
(DCDOT). See D.C. Act § 4(8)." Because the D.C. Act is
emergency legidation, it was passed on only one reading by the
D.C. Coundil, was not reviewed by the Congress and is effective
for only 90 days. See Home Rule Act 88 412(a) (D.C. Code §
1-204.12); 602(c)(1) (D.C. Code § 1-206.02).2

On February 16, 2005, CSXT sued the Didrict of Columbia
(Digrict) and Mayor Williams, in his officid capacity, in digtrict
court, seeking a declaration that the D.C. Act is invalid and an

The D.C. Act provides that DCDOT may issue a permit for
rall or motor carrier transportation otherwise banned only upon
a showing that “there is no practical dternativeroute,” id. § 5(a),
and that DCDOT may condition any permit on the adoption of
safety measures, induding time-of-day redrictions and the
payment of fees in exchange for operating rights. Seeid. § 5(a)
ad (b). “Practicd dternative route’ is defined as any route
“(A) [w]hich lies entirdy outsde the Capitol Excluson Zone’
and “(B) [w]hose use would not make shipment of the materids
in question cot-prohibitive” 1d. § 3(4).

?0On March 1, 2005, the D.C. Council passed the Terrorism
Prevention in Hazardous Materids Trangportation Temporary
Act of 2005 (Temporary Act), which is subgtantively identical
to the D.C. Act but is not emergency legidation. Mayor
Williams signed the Temporary Act on March 17, 2005 and it
was tranamitted to the Congress for review, pursuant to D.C.
Code § 1-206.02(c), on March 22, 2005.
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injunction againg its implementation and enforcement. CSXT
is a Class | freight railroad that operates a north-south rail line
from Forida to Boston and an east-west line from the District of
Columbia to Chicago and St. Louis. For decades, CSXT has
regularly transported Banned Materials on these two lines, both
of which pass through the Capitol Excluson Zone. CSXT
dleges that the D.C. Act would require extensve rerouting of
Banned Materids to CSXT's other rail lines reslting in a
sgnificant increase in the total miles over which such materids
travd and the tota time the materids are in trangt. See
Amended Complaint 1 71-73.

CSXT assarts the D.C. Act is preempted by the Federd
Railroad Safety Act (FRSA), 49 U.S.C. 8§ 20101-20153.°> See
id. 198. Accordingly, on February 22, 2005 CSXT moved for
a prdiminary injunction, seeking to enjoin enforcement of the
D.C. Act. InaStatement of Interest filed on February 25, 2005,
the United States made clear that it also believes the D.C. Act is
preempted by the FRSA. See Statement of Interest at 9-15. The
Serra Club intervened to defend the vdidity of the D.C. Act.
On April 18, 2005 the didrict court denied the preliminary
injjunction.  Acknowledging that CSXT's legd arguments are
“not trivid,” the court determined that on the record before it
CSXT is not likdy to succeed on the merits. Id. at 61-63. It
adso determined that the balance of equities favors the Digtrict
in light of the potentia devagtation that could occur in the event
of a terrorist attack on a ralcar trangporting Banned Materids
within the Capitol Excluson Zone. Id. a 75. The same day the

*Because we conclude that CSXT has a substantid likelihood
of success on the merits of this argument, this opinion does not
address CSXT’s other challenges to the D.C. Act under the
Hazardous Materials Transportation Act, the Interstate
Commerce Commisson Termination Act and the Commerce
Clause of Article I, section 8 of the United States Congtitution.
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digtrict court denied prdiminary injunctive rdief, CSXT filed an
emergency motion in this court, seeking reversal of the didrict
court’s order.* This court hdd a hearing on the emergency
motion on April 27, 2005.

In consgdering whether to grant preiminary injunctive reief,
the court must consder whether: (1) the party seeking the
injunction has a subgtantid likelihood of success on the merits,
(2) the party seeking the injunction will be irreparably injured if
relief is withheld; (3) an injunction will not substantialy harm
other parties; and (4) an inunction would further the public
interest. See Serono Labs,, Inc. v. Shalala, 158 F.3d 1313, 1317-
18 (D.C. Cir. 1998); Washington Metro. Area Transit Comm'n
v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977). The
test is a flexible one. *“If the arguments for one factor are
particulaly drong, an injunction may issue even if the
argumentsin other areas are rather weak.” Cityfed Fin. Corp. v.
Officeof Thrift Supervision, 58 F.3d 738, 747 (D.C. Cir. 1995).
We have often recognized that injunctive relief may be judtified,
for example, “where there is a particularly strong likelihood of
success on the meits even if there is a relaively dight showing
of irreparable injury.” Id. We review the didrict court's
weighing of the four factors under the abuse of discretion
standard and its findings of fact under the clearly erroneous
standard. Serono, 158 F.3d at 1318 (internd citations omitted).
To the extent the digtrict court’s decision turns on questions of
law, however, our review is de novo. Id. a 1318 (citations

omitted).

CSXT ad the United States contend that CSXT has a
substantid likdihood of success on the merits of the argument

“We do not address the other rdief requested by CSXT in its
emergency mation.
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that the D.C. Act is preempted by the FRSA. The Congress
enacted the FRSA to “promote safety in every area of railroad
operations and to reduce ralroad-related accidents and
incidents” 49 U.S.C. § 20101. Section 434 of the FRSA
mandates that throughout the United States “[l]aws, regulations,
and orders related to railroad safety and laws, regulaions, and
orders related to railroad security shdl be natiiondly uniform to
the extent practicable” 1d. 8 20106. Section 20106 of the
FRSA ddineates the circumstances under which a State may
nonethdess act. A State is permitted to enact a law “related to
rallroad safety or security” until the United States Department
of Trangportation (DOT) or the United States Department of
Homeand Security (DHS) issues a regulaion “covering the
subject matter of the State requirement.” 1d.° Even after such
a federa regulation issues, a State may adopt a more gringent
law when “necessary to diminate or reduce an essantidly local
safety or security hazard” if it “is not incompatible” with the
federa regulaion and “does not unreasonably burden interstate
commerce.” Id.

CSXT and the United States argue that DOT has “covered the
subject matter” addressed in the D.C. Act, i.e., the en route
security of hazardous materias transportation by rail, by issuing
a find rule known as HM-232, addressng *“Security
Requirements for Offerors and Transporters of Hazardous
Materials.”® 68 Fed. Reg. 14,510 (Mar. 25, 2003). HM-

*CSXT argues that the Didrict of Columbia is not entitled to
the statute' s safe harbor because it isnot a“ State.” Because we
conclude the D.C. Act fals to satisfy the three safe harbor
conditions in section 20106, we need not resolve the Didrict's
datus as a State vel non.

®FRSA preemption can gpply even though HM-232 was
expressdy promulgated pursuant to the Hazardous Materids
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232 was enacted in response to security concerns aisng from
the terrorist attacks of September 11, 2001 and subsequent
threats related to hazardous materials. See Notice of Proposed
Rulemaking, 67 Fed. Reg. 22,028, 22,028 (May 2, 2002); see
also 68 Fed. Reg. a 14,511 (“We believe that the new
requirements in this find rue will enhance the security of
hazardous materids in transportation and, thus, help to deter and
prevent terorigs from usng hazardous materids in the
transportation system as weapons of destruction or
intimidetion.”). Under HM-232, rail carriers (as well as motor
carriers) are required to develop and implement security plans
for transporting hazardous materials. See 49 C.F.R. § 172.800-
04. The security plans must address personnel security (such as
background checks), unauthorized access to hazardous
materids, and, most importantly, “the security risks of shipments
of hazardousmaterials. . . en route fromorigin to destination.”
Id. § 172.802 (emphasis added). The regulations are enforced
through avil pendties. See 49 U.S.C. § 5123; 49 CF.R. 8§
1.49(s), 1.53(b); 49 C.F.R. pt. 107, subpt. D, app. A.

To “cover the subject matter,” HM-232 mug “subgtantially
subsume’ the subject matter of the state law, not merdy “touch
upon” or “relate to” it. See CSX Transp., Inc. v. Easterwood,

Transportation Act, 49 U.S.C. §5101, et. segq. See CSX Transp.,
Inc. v. Easterwood, 507 U.S. 658, 663 n.4 (1993) (“[T]he plan
terms of 8§ 434 do not limt the application of its express pre-
emption clause to regulaions adopted by the Secretary pursuant
to FRSA. Instead, they state that any regulation ‘adopted’ by
the Secretary may have pre-emptive effect, regardiess of the
enabling legidaion.”); CSX Transp., Inc. v. Pub. Utils. Comm’'n
of Ohio, 901 F.2d 497, 503 (6th Cir. 1990) (“In this case, the
decison of the didrict court, aoplying the FRSA preemption
provison to regulaions promulgated under the HMTA, retains
the essentia character and purpose of both Satutes.”).
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507 U.S. 658, 66 (1993). In asserting that HM-232 subgtantidly
subsumes the subject matter of the D.C. Act, the United States
points out tha DOT specificaly considered and reected
imposng paticular security requirements, such as routing
redrictions in soecific cities. See 68 Fed. Reg. a 14,511.
Compare 67 Fed. Reg. a 22,035 (proposed HM-232
contemplated routing redtrictions) with 49 C.F.R. 8§
172.802(a)(3) (find HM-232 does not refer to routing
redrictions). Instead, DOT decided that security will best be
achieved by adopting peformance dandards and giving
rallroads the flexibility to adjust ther security plans to ther
individud circumgtances. See 68 Fed. Reg. at 14511 (“[T]he
flexibility provided by a peformance standard permits a
company to implement a security plan that is talored to its
specific circumstances and operations.”); id. a 14,514 (“There
is no ‘one-szefitsdl’ security plan that will be appropriate for
each company’s individud circumstances.”); id. at 14,515 (“*We
continue to bdieve that, if it is to be €efective, a regulation
mandating development and implementation of a security plan
must provide suffident flexibility so that a shipper or carrier can
adapt its requirements to individud circumstances.”). Because
HM-232 requires a flexible, individudly-tallored security plan
for each hazardous materiad transporter, including measures
amed a en route security, we conclude that CSXT is
substantialy likely to succeed on its claim that HM-232 covers
the subject matter of the D.C. Act.

In effect, the Didrict's complant is not that the federa
government has not covered the subject matter of en route
security of rall transport of hazardous materias by HM-232;
rather, the Didrict’s charge is that HM-232 inadequately does
s0. See D.C. Supp. Opp. at 1 (“The United States delegated the
responsibility to CSX to protect hazardous cargo from terrorist
attack, and CSX has not taken adequate precautions to prevent
attacks.”); id. at 7 (suggesting HM-232 is not comprehensive);
see also Sierra Club Opp. at 2 (asserting security plans are “not
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subject to ay subdantive federd requirements’); id. a 8
(suggesing security plans are inaufficient). The FRSA
preemption provison, however, authorizes the court only to
determine whether the regulation covers the subject matter,
leaving it to DOT or DHS to gauge the efficacy of the security
measures based on the agency’s expertise. Neither the court nor
the Didrict is authorized or equipped to measure off the
adequacy of ether agency’s drategic determinations.  If, as
appears likdy, HM-232 covers the subject matter of hazardous
materid ral transportation security, the FRSA permits the
Didrict to enact a more stringent law only if it is “necessary to
diminae or reduce an essntidly local safety or security
hazard” and, then, only if the State law is “not incompatible with
a law, regulation or order of the United States Government,” and
“does not unreasonably burden interstate commerce.” 49 U.S.C.
§ 20106. It does not appesar that the D.C. Act satisfies the three
conditions.

Firg, the D.C. Act likdy does not address an “essentially
local safety or security hazard,” as required under the first safe
harbor condition of section 20106. The Congress intended that
this exception goply “when loca dtudions are ‘not capable of
being adequately encompassed within uniform nationa
standards.” ” Norfolk & Western Ry. Co. v. Pub. Utils. Comm'n
of Ohio, 926 F.2d 567, 571 (6th Cir. 1991) (quoting H.R. Rep.
No. 91-1194, at 11 (1970), reprinted at 1970 U.S.C.C.A.N.
4104, 4117); see also Nat'| Ass'n of Regulatory Util. Comm'rs
v. Coleman, 542 F.2d 11, 14-15 (3d Cir. 1976) (noting
“exception was designed ingtead to enable the states to respond
to local Situations which are not statewide in character and not
capable of being adequatdly encompassed within  uniform
nationd standards’). No one in this case has suggested that the
vulnerability of hazardous materia passing through the Capitol
Exduson Zone cannot be adequately addressed by nationd
standards. Instead, as noted above, the Digtrict and the Sierra
Club smply contend the DOT’s regulations have not done so.
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Further, the purpose of the D.C. Act is to prevent attacks in the
vicnity of the United States Capitol by terrorists opposed to our
nation or its policies.  As the United States has persuasively
urged: “The need to protect the United States Capitol and its
environs from terrorist attack is and could hardly be a more
quintessentidly national concern . . ..” U.S. Mem. a 9. The
nationad scope of the problem is underscored by the ongoing
efforts of the Trangportation Security Adminidration, in
cooperation with ral cariers, “to minimize security risks’ and
“to assess, develop, and implement enhanced security measures
on the ral network, induding measures specific to the D.C. Rall
Corridor.” Mem. Op. a 8; see also id. at 26 (describing “D.C.
Rail Corridor Project”).

Second, the D.C. Act appears to be “incompetible’ with HM-
232. As noted earlier, HM-232 edtablishes a flexible regime
under which a carrier can tailor its security plan to “its specific
circumstances and operations.” See 68 Fed. Reg. at 14,511; see
also 49 C.F.R. § 172.802. The D.C. Act’s routing restriction
does not dlow a carrier operating within the Capitol Excluson
Zone to exercise the discretion expresdy conferred by HM-232.

Third, it appears the D.C. Act does “unreasonably burden
interstate commerce.” In assessing the burden, it is appropriate
for us to consider the practical and cumulative impact were other
States to enact legidation similar to the D.C. Act. See S Pac.,
325 U.S. a 774-75 (focusng on impact of smilar dSate
legidaion in driking down Arizona gatute limiting train lengths
as unconditutiond burden on interstate commerce). This is not
a Speculdive exercise.  The Cdifornia Senate currently is
consdering a hill that would ban hazardous shipments within
three miles of the city hdl of any “[u]rban region,” defined as
any city of over 50,000 people. See Cdifornia Senate Bill No.
SB 419 Amended (Mar. 31, 2005), cited in U.S. Memo. at 17.
As the United States asserts, “[i]t would not take many smilar
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bans to wreak havoc with the nationd system of hazardous
materids shipment.” U.S. Mem. a 17.

Given that the D.C. Act does not fdl within the safe harbor
provided in section 20106, we conclude that CSXT has a strong
liklihood of success on the merits of its argument that the D.C.
Act is preempted by the FRSA. We note that the case for
preemption is particularly strong where, as here, “the State
regulates in an area where there has been a history of significant
federal presence.” United States v. Locke, 529 U.S. 89, 107
(2000) (concluding Congress had legidated in fidd of
international maritime commerce “from the earliest days of the
Republic’); see CSX Transp., Inc. v. City of Plymouth, 92 F.
Supp. 2d 643, 648 (E.D. Mich. 2000) (“There can be no doubt
that just as Congress has regulated ships and vessdls since the
beginning of the Republic, it has amilaly done so with respect
to our Nation’'s rail system.”); CSX Transp., Inc. v. Pub. Utils.
Comm' n of Ohio, 901 F.2d 497, 499 (6th Cir. 1990) (discussing
evolution of federd regulation of hazardous materids
trangportation by rail).

We further conclude that CSXT has aufficiently demongtrated
irreparable injury, given its strong likdihood of success on the
merits. See Cityfed, 58 F.3d at 747. According to the affidavit
of CSXT’s vice president for Operations Research and Planning,
rerouting trans transporting Banned Materids around the
Didrict of Columbia, as the D.C. Act woud require, will
“ggnificantly decrease the capacity and flexibility of the CSXT
rall network” which “is currently operating near or at capacity.”
Gibson Aff. a 8. The &ffidavit detailled specific ways in which
complying with the D.C. Act would decrease the efficiency of
the CSXT system. |Id. a 9-10. It would be exceedingly
soeculative, paticulaly in lignt of the nature of a complex,
interdependent nationd rail system, to place a dollar figure on
the difference in vdue between the rail network CSXT presently
operates and the effectively smdler, more constrained network
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that compliance with the D.C. Act would entail. Accordingly,
CSXT's injury is properly conddered irreparable. See
Danielson v. Local 275, 479 F.2d 1033, 1037 (2d Cir. 1973)
(“irreparable injury is auffered when monetary damages are
difficult to ascertain or inadequate’); see also Long Island R.R.
Co. v. Int'l Ass'n of Machinists 874 F.2d 901, 911 (2d Cir.
1989) (upholding finding that “a general cessation of rall
serviceg' condituted irreparable harm).”  With regard to the
remaning factors for preiminary injunctive rdief, the United
States asserts that the rerouting required under the D.C. Act
creates security risks because it will increase the length of time
hazardous materials are in trangt. See U.S. Mem. a 17 (dting
Federal Ralroad Adminisration Track Safety Standards, 63
Fed. Reg. 33,992, 33,999 (June 22, 1998) (“[T]he risk of
rddeases of hazardous materids is reduced by minimizing the
time such shipments spend in transportation. 1t would be poor
policy to dlow local governments to attempt to lower their risk
by rasng everyone's risk and by dogging the transportation
system.”)). Additiondly, the United States asserts the D.C. Act,

'CSXT dso dams as irreparable injury the $2 to $3 million
annud cost of complying with the D.C. Act notwithstanding the
genera rule that injury that “can be remedied with money
damages’ is not irreparable. CSXT clams it could not recover
its cogts from the Didlrict because the Didtrict enjoys eeventh
amendment immunity from money dameges liddlity.  See
Emerg. Mot. at 17. Eleventh amendment immunity, however,
extends only to States and our case law suggests that the Didtrict
is not a State for the purpose of the Eleventh Amendment. See
LaShawn A. by Moore v. Barry, 144 F.3d 847, 853, (D.C. Cir.
1998) (“The term ‘gate’ in the Eleventh Amendment aso has
been interpreted to incdlude Puerto Rico, see De Leon Lopez v.
Corporacion Insular de Seguros, 931 F.2d 116, 121 (1st Cir.
1991), but not the Didrict of Columbia. See LaShawn A. v.
Barry, 87 F.3d 1389, 1394 n.4 (D.C. Cir. 1996)").
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and Imilar bans proposed by other jurisdictions, would disrupt
“the nationd system of hazardous materids shipment.” U.S.
Mem. a 16-18. Of course, the court does not minimize the
cdamitous consequences of a terrorist attack on a ral car
transporting Banned Materids through the Didtrict.  The effect
of the D.C. Act, however, is Smply to hift this risk, or at least
some of thisrisk, to other jurisdictions.

Weghing these factors, we conclude that a preliminary
injunction is warranted, especidly in light of CSXT’s very high
likelihood of success on the merits. See Cityfed, 58 F.3d at 747.
Accordingly, we reverse the didrict court and remand with
direction to enter a preliminary injunction prohibiting
enforcement of the D.C. Act.

So ordered.



KAREN LECRAFT HENDERSON, Circuit Judge, concurring:

| join the mgority opinion but write separately to express my
view that the D.C. Act is likdy preempted by the Hazardous
Materids Transportation Act (HMTA) as wdl as by the FRSA.

A “mgor purpose of the HMTA was the devdopment of ‘a
uniform, nationd scheme of regulation’ regarding the
trangportation of hazardous materias” Chlorine Inst., Inc. v.
Calif. Highway Patrol, 29 F.3d 495, 496-97 (9th Cir. 1994)
(quoting S. Pac. Transp. v. Pub. Serv. Comnt nof Nev., 909 F.2d
352, 358 (9th Cir. 1990)); seealso Nat'| Tank Truck Carriers,
Inc. v. Burke, 608 F.2d 819, 824 (1t Cir. 1979) (addressing
HMTA and gating: “[T]here is strong support for the notion that
a primary Congressond purpose intended to be achieved
through the legidation was to secure a generd pattern of
uniform nationd regulations.”). It was to promote this goa of
uniform safety regulation by the federal agencies that the
Congress enacted the HMTA preemption provison.  See Colo.
Pub. Util. Comm'n v. Harmon, 951 F.2d 1571, 1580 (10th Cir.
1991) (“[I]n enacting new preemption standards, Congress
expresdy contemplated that the Secretary would employ his
powers to achieve safety by enhancing uniformity in the
regulation of hazardous materids trangportation.”). The
preemption provison states:

[U]nless authorized by another law of the United States, a
requirement of a State, politicd subdivison of a State, or
Indian tribe is preempted if

(1) complying with a requirement of the State, palitica
subdivison, or tribe and a requirement of this chapter, a
regulation prescribed under this chapter, or a hazardous
materids transportation security regulation or directive
issued by the Secretary of Homdand Security is not
possible; or

(2) the requirement of the State, political subdivision, or
tribe, as gpplied or enforced, is an obstacle to accomplishing
and carying out this chapter, a regulation prescribed under
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this chapter, or a hazardous materias transportation security
regulation or directive issued by the Secretary of Homeand
Security.

49 U.S.C. §5125(a). TheD.C. Act’s ban onrail transport in the
Capitol Excluson Zone appears to be “an obsacle to
accomplishing and carrying out . . . a hazardous materias
transportation security regulation,” namdy Department of
Transportation regulation HM-232, for the same reason the
magority opinion finds the D.C. Act is likdy “incompatible
with” HM-322 under the FRSA, see mg. op. at 10. By
prohibiting dtogether transport of hazardous materid through
the Capitol Excluson Zone in the Didtrict of Columbia, the D.C.
Act circumscribes the discretion that the regulation expressy
confers on CSXT to develop its own individudized security plan
under 49 C.F.R. § 172.800, induding “[m]easures to address the
assessed security risks of shipments of hazardous méaterias
covered by the security plan en route from origin to destination,”
id. 8 172.802(a)(3). Cf. Chlorine Inst., Inc., supra (finding
obstacle in Cdifornia Highway Patrol regulations governing
chlorine trangport in state); Northern States Power Co. v. Prairie
Idand Mdewakanton Soux Indian Comty., 991 F.2d 458 (8th
Cir. 1993) (finding obstacle in tribe's requirement that shippers
obtan specid license for each dhipment of radioactive
substances crossng tribd lands); S Pac., supra (finding
obstacle in Nevada regulaions requiring raill carrier to obtain
annua permit before loading, unloading, transferring or storing
hazardous materia on railroad property within state). The D.C.
Act therefore appears to constitute an obstacle to
implementation of HM-232 and thus to be preempted under the
HMTA, 49 U.S.C. § 5125(a)(2).



